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BRIEF OVERVIEW OF THE
DEPARTMENT OF CONSUMER AFFAIRS

The Department of Consumer Affairs (DCA) is oneefht agencies operating under the direction of
the Business, Consumer Services and Housing AgebGA notes in its Who We Are and What We
Do booklet that California’s commitment to protacticonsumers began with the passage of the
Medical Practice Act of 1876 which was designecegulate the state’s medical professionals who
had operated virtually unchecked. Additional prefess and vocations were brought under state
authority over the following 30 years so that by thte 1920s, the Department of Vocational and
Professional Standards was responsible for licgnmircertifying accountants, architects, barbers,
cosmetologists, dentists, embalmers, optometpsis;macists, physicians, and veterinarians. The
Consumer Affairs Act was passed in 1970, givingDI@A its current name. Today, DCA issues
almost 3 million licenses, certificates, and apjpitevo individuals and businesses in over 250
categories. This involves setting the qualificasi@md levels of competency for the professionals
regulated by the Department’s boards and bureaichvibense, register, or certify practitioners;
investigate complaints; and discipline violatoFees paid by DCA licensees fund DCA operations
almost exclusively.

The mission of the DCA, as stated in its 2016 AhReport, is:

To protect consumers through effective enforcemantivities and oversight of California’s
licensed professionals.

Within the DCA are 40 entities, including 26 boars bureaus, two committees, one program, and

one commission (hereafter “boards” unless otherwated). Collectively, these boards regulate more
than 100 types of businesses and 200 differentsiniés and professions. As regulators, these board
perform two primary functions:

» Licensing—which entails ensuring only those who tmemimum standards are issued a
license to practice, and

» Enforcement—which entails investigation of alleggmlations of laws and/or regulations and
taking disciplinary action, when appropriate.



DCA entities are semiautonomous regulatory bodiés tlve authority to set their own priorities and
policies and take disciplinary action on their isees. Board members are representatives of the
public and the profession a particular board ovesséhe composition of each board is outlined in
statute, with members appointed by the Governorlagislature. According to the DCA’s 2016
Legislative Resource Booklet, day-to-day operatioing board are managed by an executive officer
selected by the board. DCA notes that if a boaslahpolicy issue that it wants to address, itvcde

to pursue a regulatory or statutory change. Boeadsdirectly sponsor legislation without prior
approval from any other governing body, but the D@é&pares board budgets. DCA states that by
nature, the operations of a board tend to be vebjipbecause all decisions are made at public
meetings. DCA provides administrative supportdarids through its various offices and divisions.

DCA has direct control and authority over bureafts.DCA notes in its 2016 Legislative Resource
Booklet, bureaus are a direct extension of the @@ cannot act on policy matters without first
consulting with the DCA. DCA advises that poliggoisions start at the bureau level but must be
vetted through the DCA, California Business, ConsuBervices and Housing Agency and the
Governor’s Office. According to DCA, the Directsupervises and administers the acts of every
bureau, but delegates the authority to a bureaaf,aliho then carries out the will of the Director.
Policy decisions of a bureau, as part of the Depamt, are confidential until approval of the
administration. Bureaus may also consult with dvisiory committee, typically comprised of
representatives in a particular field or professiegulated by a bureau, however, these bodies have
little actual power to direct or influence bureativties and decisions. Some bureau chiefs are
appointed by the Governor; others are appointetthéyirector of the DCA.

The current Director of DCA is Awet Kidane who wagspointed in July 2014. Leadership at the DCA
includes a Chief Deputy Director, Deputy Director Eegal Affairs, Deputy Director for Board and
Bureau Relations, Deputy Director for Legislatiordd&egulatory Review, Deputy Director for
Communications, Deputy Director for AdministratiServices, Deputy Director for the Office of
Information Services, Chief of the Division of Pragns and Policy Review and Chief of the Division
of Investigation.

Enforcement Overview

Enforcement programs allow DCA entities take actigainst licensees posing a threat to the public.
The various practice acts governing boards andaogreutline the functions for these regulatory
bodies to investigate complaints and take disapliraction against licensees when those licensees
have engaged in activities that harm the public.

Enforcement typically begins with a complaint. Guaints are received from the public or can be
generated by board and bureau staff when, thrdugylbdurse of their work, potential violations of a
particular act are identified. Complaints are pssed and either forwarded to another agency with
appropriate jurisdiction, forwarded for further @stigation or closed and considered resolved.
Complaints are generally kept confidential and gpeioformation contained in a complaint is not
made public during the investigation process. O€3Aied Complaint Prioritization Guidelines for
entities to utilize in prioritizing their respectivcomplaint and investigative workloads that essabl
three categories of complaint identification:

» Urgent— acts that could result in serious patient hampry or death and involve, but are not
limited to, gross negligence, incompetence, dragfal abuse, practicing under the influence,
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theft of prescription drugs, sexual misconduct wiieating a patient, physical/mental abuse,
conviction of a crime etc. and the basic ratiofiatevorkload timeframes

* High - acts that involve negligence/incompetence (witts@rious injury), physical/mental
abuse (without injury), mandatory peer review réipgt prescribing/dispensing without
authority, involved in aiding and abetting unlicedsactivity, complaints about licensees on
probation, exam subversion, etc.

* Routine— complaints that involve fraud, general unprafessl conduct, unsanitary conditions,
false/misleading advertising, patient abandonnfesid, failure to release medical records,
recordkeeping violations, applicant misconduct,tcaing education, non-jurisdictional issues,
applicant misconduct.

Investigations by board of bureau staff that deteena licensee has committed a minor violation that
does not warrant formal disciplinary action agaa$itense can result in other forms of disciplike

a citation and fine. Most programs have an infdramal internal process for these types of actions.
Complaints warranting additional investigation aither investigated by dedicated board or bureau
enforcement staff or referred to the DCA’s Divisimininvestigation (DOI) which provides centralized
investigative services for the various regulataritees. DOI investigators are sworn peace officers
who perform a full range of peace officer dutied assponsibilities, although DOI does also employ
non-sworn investigators. During the course ofrarestigation, investigators conduct interviews,
gather evidence, submit reports, and may refersdasthe office of a local District Attorney if the
determine a crime has been committed. Investigatibat determine major violations of a practice ac
have been committed, or are of a serious natuierins of the potential harm to the public by a
licensee, move on for formal disciplinary actiorhis involves forwarding a case to the Office af th
Attorney General (OAG) which acts as the attorneseoord for DCA licensing entities in their
administrative actions relating to a license. €nsees of the Medical Board of California (MBC) and
the boards MBC provides enforcement services tovioh process under a Vertical Enforcement and
Prosecution model in which the MBC investigator @AG attorney work together on a case from the
outset, rather than OAG waiting for referral ofase following an investigation.) OAG attorneys
determine whether there is sufficient evidenceafoaccusation and file this legal document on liehal
of their client board or bureau, outlining the des against a licensee and the violations of &ipeac
act a licensee is accused of. Licensees are@blisfute these charges at an administrative hgearin
conducted by an Administrative Law Judge (ALJ) ise#ting that resembles a court trial. Many
entities negotiate agreements to resolve a caseebiéfgoes to a hearing; in these instanceseadiee
admits to some charges detailed in the originalis&iton and accepts some form of discipline for
those charges rather than continue in the hearimgeps on all charges. ALJs write a proposed
decision based on a hearing and send these tcctiegit who subsequently adopts, modifies or rgject
the proposed decision which can result in revooatiosuspension of a license, surrendering of a
license, placing the licensee on probation or oft#ions.

DCA recently established performance measuresdards and bureaus assessing: the number of
complaints received; the average number of dagsiaplete complaint intake; the average number of
days to complete the intake and investigation stépise enforcement process for closed cases not
resulting in formal discipline; the average numbkdays to complete the enforcement process for
those cases closed at the formal discipline sthgeaverage cost of intake and investigation of
complaints; consumer satisfaction with the servémived during the enforcement process; the
average number of days from the date a probatiamtoras assigned to a probationer to the date the
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monitor makes first contact; and the average nurabdays from the time a violation is reported to a
program, to the time the assigned probation monésponds.

Enforcement timelines and delays in enforcemene ltansistently been a source of significant
frustration to the public and Legislature. Enstibat regulate health professions have been tus fo
of much of the concern, however, other non-healtlgrams under the DCA face significant delays in
swift outcomes against licensees that could serferther protect the public from harm. In 2010,
DCA created the Consumer Protection Enforcemetiaitive (CPEI) aimed at reducing the average
length of time it takes health care boards to fakeal disciplinary action, with a goal of 12 to 18
months. However, most boards are not meeting thesls and some are taking exponentially longer
than this laudable timeframe and enforcement dmfaies remain troubling.

(For more detailed information regarding the resulities, operation and functions of the DCA,
please refer to the “2016 Annual Report”. Thisorts available on its website at
http://www.dca.ca.gov/publications/2016_annrpt)pdf

PRIOR SUNSET REVIEW: CHANGES AND IMPROVEMENTS

DCA is reviewed annually through sunset review siggtt by the Senate Committee on Business,
Professions and Economic Development and the Adgebdmmittee on Business and Professions.
During the 2016 review of DCA, 11 issues were m@his€he following are some of the changes,
enhancements and other important policy decisiomegulatory changes made pursuant to this
review. For those which were not addressed andhwiniay still be of concern to the Committees,
they are addressed and more fully discussed urZlarént Sunset Review Issues.”

» DCA took steps aimed at ensuring board members aienmune from antitrust liability.
In 2010, the Federal Trade Commission (FTC) broaghadministrative complaint against the
North Carolina State Board of Dental Examiners (@pé&or excluding non-dentists from the
practice of teeth whitening. The FTC alleged thatBoard’s decision was anticompetitive
under the FTC Act because the Board was not aasraystate agent. The Board appealed to
the Supreme Court, arguing that it was acting dralie@f the government and should be
afforded immunity from antitrust lawsuits. The $pe Court ruled in the FTC’s favor,
stating that regulatory bodies comprised of aatiagket participants in the occupation
regulated by that body may invoke state-actiontiarsti immunity only if it is subject to active
supervision by the state. The Supreme Court ladsdsthat to qualify as active supervision
“the [state] supervisor must have the power to wetmodify particular decisions to ensure
they accord with state policy.” N. Carolina Stai BL35 S. Ct. at 1116.

The Committees were concerned about the impaatebision inNorth Carolina State Board
of Dental Examiners v. FT@ould have on California professional regulatoogatus. In
response to discussions in 2015 and 2016 and tt@ sAfhset review oversight hearing DCA
participated in, DCA assisted in coming up witlegislative solution to the issue of active
supervision. Specifically, SB 1195 (Hill) wouldveaestablished active supervision by
building upon the current authority of the DirectdDCA to review certain board decisions
unrelated to disciplinary action. The bill wouldve also ensured that DCA board members
are not personally liable in the event they arelsoen antitrust matter related to their board
service.
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DCA advised the Committees in 2016 that it proaatyiyprovided training and guidance to
boards and entities regarding best practices, divodp advising that entities continue to
promote their primary mission of consumer protettadvising that entities identify when
market-sensitive decisions are being made; advikiagentities conduct an analysis of the
competitive aspects of decisions and ; advisingehtties use current applicable state
processes (which contain elements of state supanyjsmong other efforts. Information
about the North Carolina case has been incorponatedjuarterly Board Member Orientation
Training DCA provides and DCA has presented at ntmard meetings to brief members on
the decision.It would be helpful for the Committees to receimaupdate on current DCA-led
efforts to protect unpaid, volunteer board members antitrust action.

Efforts to assist military veterans and spouses nayate the licensure process and speed up
licensure timelines appear to be underwayl ast year, the Committees discussed the issue of
military, veteran and military spouse licensurellfyA entities given the challenges of
transitioning from the military to the civilian wkifiorce and barriers to employment that
licensure may present. A 2015 White House remamd that oftentimes, service members and
veterans are required to repeat education or trguiim order to receive these occupational
credentials, even though much or all of their mirljttraining and experience overlaps with
licensure or certification requirements, citingG2 survey in which 60 percent of veteran
respondents said they had trouble translating thiitary skills into civilian job experience.

Over the past few years the Legislature has pamsgéthe Governor has signed legislation
aimed at assisting military members and their feEmsivith occupational licensing processes.
DCA reports that entities have implemented bilts to

o grant military licensees the ability to requestawer from renewal requirements like
completing a renewal form and paying renewal fees;

o provide for an expedited licensure process foriappts who are honorably discharged
former military personnel or are married to memlodrhe military and licensed in a
profession regulated by a particular board in agostate; and

0 require licensure applications to inquire in if thdividual applying for licensure is
serving in, or has previously served in, the mijita

It would be helpful for the Committees to receimaupdate on additional proactive steps DCA
is taking, beyond assisting entities in the impletaon of legislation, to assist military
personnel, veterans and military spouses in becgiitensed. It would be helpful for DCA to
advise the Committees on any gaps between the oftdme laws and outcomes (as
recommended in a recent report issued by the Litlever Commission discussed below in
Issue #3) and provide recommendations to bridgedlgaps. It would be helpful for the
Committees to know whether DCA reviews or ass&Gésentities’ efforts to inform veterans
of their eligibility for expedited licensing, assalrecommended in the report.

Page|b5



CURRENT SUNSET REVIEW ISSUES

The following are areas of concern for the DCA dosider, or areas of concern for the Committees to
consider, along with background information regagdeach particular issue. There are also
recommendations the Committee staff have madedegpparticular issues or problem areas which
need to be addressed. The DCA has been providbdhis Background Paper and is asked to
respond to both the issues identified and the recendations of the Committee staff.

ISSUE #1: (INVESTIGATOR VACANCIES). DCA'’s Health Quality Investigations Unit
within the Division of Investigation faces a high acancy rate, impacting the timeliness of
enforcement action. Why is the rate so high? Whagteps is the DCA taking to recruit, retain,
train and properly guide its investigators?

Background: As noted above, DCA’s DOI utilizes sworn peaceaffs to conduct investigations on
behalf of DCA boards and bureaus. The Health Quidvestigations Unit (HQIU), which carries out
investigations for violations of the Medical PraetiAct on behalf of the Medical Board of California
(MBC) and other health boards, currently faces 28ancies, a rate of 38 percent, in its peace office
investigators. DOI staff has presented to MBC agetimgs outlining issues leading to these highsrate
including large caseloads and the ability for theskviduals to earn higher wages at other state
agencies, among other factors. DOI has indicatddBC that it submitted a pay retention proposal to
the California Department of Human Resources (CaNdRch is still pending approval. DOI also
implemented a pilot program, adding non-sworn itigasors to its teams who can assist in certain
aspects of an investigation, many of whom are nothé process of becoming sworn investigators.

While significant attention has been directed an@©OI HQIU vacancies, it would be helpful for the
Committees to better understand challenges DOkfacgeneral, given the key role it plays in
effectively and swiftly collecting necessary evidernhat can help boards take action to prevent
dangerous licensees from interacting with the gubli would also be helpful for the Committees to
learn what steps DCA is taking to address the pefiimer investigator vacancies, including
recruitment and retention efforts, as well as gaineadership and outreach the DCA provides to DOI
and DOl staff. It would be helpful for the Comregs to know whether health board cases are being
referred to other DOI investigators or other DOItsIn

Compounding the need for information about curf2@t vacancies is the increased workload DOI

will face as the Bureau of Medical Cannabis (Bujerithin the DCA begins to regulate medical and
recreational cannabis. The Bureau’s enforcemdotteiwill definitely rely on DOI sworn

investigators and accordingly, DOI was authorizeddd sworn investigator positions in the 2016/17
budget. A Budget Change Proposal (BCP) for theeBuifor Fiscal Year 2017/18 notes that over nine
percent of the 11,500 licenses the Bureau antespigsuing in its first year will require enforcamhe
action, leading to approximately 1,135 cases. BGE compared potential case types, in terms of high
and low priority, to those handled by HQIU to ntitat approximately 545 of the anticipated 1,135
cases will require the expertise of sworn peadeer from DOI.

Staff Recommendation:The DCA should advise the Committees of the vagarate at DOI for
investigators not assigned to the HQIU. The DCAosiid provide information about barriers to

DOI having the necessary staff to carry out invegtions. The DCA should advise the Committees
how other health board investigations are impactagthe HQIU vacancies and challenges. The
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DCA should inform the Committees about steps theistature and the DCA can take to ensure that
properly trained personnel are in place to condurtitical enforcement investigations.

ISSUE #2: (BReEZe) DCA'’s effective implementatiof a dynamic information technology (IT)
for all entities remains delayed and it is uncleawhat steps the DCA is taking to address the IT
needs of a large number of its programs, includinghose with significant IT operational
challenges. What is the plan for Release 3 entiiesome of which rely on insecure, inefficient
options like Excel spreadsheets to track criticalitensing data? What is the status of the cost-
benefit analysis DCA advised it was conducting in(®L6 for Release 3 entities? Why are these
entities still paying for BreEZe costs when they manever actually be a part of the BreEZe
system?

Background: The DCA has been working since 2009 on replacinfjiphe antiquated standalone IT
systems with one fully integrated system. In Seyter 2011, the DCA awarded Accenture LLC with
a contract to develop and implement a commercfaihaf shelf customized IT system, which it calls
BreEZe. BreEZe is intended to provide applicaamtking, licensing, renewals, enforcement,
monitoring, cashiering and data management capabilin addition, BreEZe is web-enabled and
designed to allow licensees to complete and sudppilications, renewals, and the necessary fees
through the internet. The goal of the systemiigtie public to be able to file complaints, access
complaint status and check licensee informatiamh@&n the program is fully operational.

When originally authorized, BreEZe was projecteddst approximately $28 million and scheduled to
be fully operational by June 2014. The total co$tthe project are funded by the special funddhef
regulatory entities within the DCA, contributiorssmard which are based on the total number of
licensees a particular entity processes, in prapotb the total number of licensees that all ratry
entities process. The project plan called for Bielo be implemented in three releases. Special
Project Report 3.1 of 2015 outlined the changirapscand cost of the BreEZe project (up from
original estimates of $28 million to a new cos®86.4 million). Release 1 went live in October 201
Release 2 went live in January 2016 and Releasas3amoved from the project entirely in 2015.

To date, DCA has not provided the Legislature waiflormal plan to expand BreEZe to the 19 boards
originally included in Release 3. Instead, DCAiadd that it would first conduct a cost-benefit
analysis for Release 3 boards (after Release Zworapleted in 2016) and then make a decision about
whether programs previously slated for ReleasetBevproject will come onto BreEZe and, if so, how
that will be implemented. This issue of a laclco$t-benefit analysis at various junctures in ifeedf

the BreEZe project was raised a number of times2015 report by the California State Auditor.

DCA previously indicated that it will have to hiaglditional outside staff even to conduct this cost-
benefit analysis to begin to determine next step$If improvements for these previously scheduled
Release 3 entities. In response to questions tinenCommittees during last year’s oversight review,
DCA stated that in order to find the most appraprend cost effective IT solution for the remaining
boards and bureaus, it would partner with the Dtepamt of Technology using their Project Approval
Lifecycle process, which includes a cost-benefilgsis, which will help the DCA determine whether
BreEZe is a cost-effective solution that meetshihginess needs of the remaining boards and bureaus.

In April 2016, DCA also advised that it was “assegsvhat IT solutions, including BreEZe, may be
suitable for issuing the Bureau’s licenses” in e to questions about the status of the Bureau of
Medical Cannabis Regulation (Bureau). DCA noted tagthis time it is still too early to say which

IT solution may work best as the Department idhwaprocess of identifying IT requirements and also

Pagel|7



conducting a cost analysis for the Release 3 bdai€A stated that “Once regulations have been
developed, the Department will be able to iderttiky business needs of a potential licensing system.
Despite advising that it was waiting for draft reagions for the various licensing structures thee3w
and partner agencies to get a sense of Bureaueldsnéhe DCA entered into a contract to initiate us
of the Accela platform for the Bureau. Accelas$&d Colorado entities for cannabis related licapsin
various state and local entities in California angumber of cities throughout the U.S.

It does not appear that DCA has ever conductettiaweof what Release 3 entities would need from
an IT system, despite their previously being slédednclusion in the BreEZe program. It also does
not appear, despite stating to the Legislatureahanalysis would be conducted, that the Legisdatu
should expect to receive a cost-benefit analysiRfdease 3 entities anytime soon. The DCA has
indicated that there is no expected timeframe dongletion of this review, a key step in determining
the future options for entities, many of which haad significant sums of money for a system they
may never be a part of.

Despite the lack of a plan moving forward, Releas®ards have already paid more than $4 million
for BreEZe. These boards are projected to paydillibn through Fiscal Year (FY) 2016-17. For
example, CSLB is projected to pay a total of $1illion from FY 15-16 through FY 16-17 toward the
implementation of BreEZe. The total projected addhe project for CSLB is estimated to be about
$3.3 million. It does not appear as though DCAfoeased a plan on how to calculate or facilitate
refunds in the event DCA determined BreEZe is uable for any of the boards in Release 3. DCA
has also historically not reported a plan to thgiglature currently have an estimated timeline for
BreEZe costs to end. The Director of the DCA réptirat Release 3 boards are paying only for
“hardware, software, and staffing and consultingted However, it is unclear if the “staffing and
consulting costs” are for BreEZe programming s&wiand/or for maintenance costs for the legacy
systems the Release 3 boards continue to use wailig for BreEZe. The DCA has stated that it
will be seeking budget authority for FY 2017-18 émntinued maintenance and operation costs, as
well as ongoing non-project costs.

Staff Recommendation: The DCA needs to finally provide the Committeesarrhation about the
steps the DCA is taking to upgrade IT systems felddse 3 entities, in many cases moving entities
away from Excel spreadsheets used to backfill deddlection system needs. How can the
Legislature assist DCA in its efforts to implemetieichnological efficiencies? Is DCA planning to
move forward with Accela for Release 3 entities?hdVis actually happening today at DCA to
assess the needs of Release 3 entities? Whatuskiy happening today to assess the cost of
BreEZe for these entities and benefit of that syateversus another system? How does the DCA
suggest the Legislature respond to licensees oERsd 3 entities who continue to voice concerns
that staff is redirected from important regulatofynctions to provide input on IT systems that
appear to be a mirage — and what does the DCA ssgtjee Legislature should tell licensees who
are concerned about the impact of IT costs on furtiat could lead to fee increases?
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ISSUE #3: (BARRIERS TO LICENSURE) Studies conductd at the federal level and recently
in California by the Little Hoover Commission havefocused on barriers to employment and
provided suggestions as to where certain requireménfor employment should be streamlined,
particularly for certain populations of employees. The October 2016 Little Hoover Commission
report specifically noted improvements that could le made in the information licensing entities
provide applicants to ensure a smoother licensingrpcess. What steps is DCA taking to respond
to the report and how is DCA advising entities witim the DCA on best practices to assist in the
licensure process?

Background: Recent studies and reports have focused on thectspalicensing requirements for
employment and on individuals seeking to becomel@ysp. According to a July 2015 report on
occupational licensing released by the White Hosst licensing creates barriers to mobility for
licensed workers. In October 2016, the Little Heo€ommission (LHC) released a report entitled
Jobs for Californians: Strategies to Ease Occupaid.icensing BarriersThe report noted that one
out of every five Californians must receive pernaasdrom the government to work and for millions
of Californians that means contending with the leg@f becoming licensed. The report noted that
many of the goals to professionalize occupatiotasdardize services, guarantee quality and limit
competition among practitioners, while well inteddbave had a larger impact of preventing
Californians from working, particularly harder-taaploy groups such as former offenders and those
trained or educated outside of California, inclupugterans, military spouses and foreign-trained
workers. The study found that occupational licegdiurts those at the bottom of the economic ladder
twice: first by imposing significant costs on thehould they try to enter a licensed occupation and
second by pricing the services provided by licerm®dessionals out of reach.

Specific to the issue of former offenders, withegsstified to LHC that there is no evidence that
shows having a criminal record is related to pringdow quality services and that unnecessary
restrictions on criminal convictions simply punig@ople again who have already served their time.
Among other things, the report described some @idbues former offenders face, including lack of
clarity as to which convictions may result in dénggod-faith difficulties with listing convictionand
difficulties navigating the administrative appepiscess. LHC wrote that this can be problematic fo
former offenders who must decide whether to inwestte education, training and fees required for a
license.

Most DCA entities are authorized through generaCRiPovisions to deny a license to an applicant
who has been convicted of a crime or offense sabatly related to the qualifications, functions or
duties of a licensee. However, there is a sellimtlsof clarity for applicants as to what “substalhy
related” means and this determination is oftenttethe discretion of individual boards. Applicant
may not have any way to gauge whether their pdati@onviction is related to the license they seek
unless they pore through confusing regulationsahanot always easy to access. No DCA entity list
anywhere on its website or in application matetiaésrationale behind why a relevant crime might
make an individual unfit to practice. A rationak@n help an applicant see whether a conviction evoul
or would not be excluded based on the applicants/idual circumstances. Similarly, rehabilitation
criteria are often vague and open ended.

While an exhaustive list may not be necessaryutdasignificantly assist in the process for former
offenders to seek licensure if DCA entities proddelist of common convictions that serve as the
grounds for license denial. These individuals dalso benefit from receiving information about
specific evidence an entity requires in consideratif a conviction. For example, DCA entities @bul
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spell out, beyond the generic “compliance with pacmnditions”, what information an individual
convicted three years ago for driving under thiugrice could provide to a licensing board that may
assist in its decision. DCA entities could alsb fhe rationale or factors used when considering
rehabilitation. While the differences between pssions, practice settings and consumers make it
difficult to create consistent standards acrosB@lA entities, boards can improve clarity and
accessibility of licensing requirements. It woblel helpful for the Committees to understand what
steps DCA is taking, in light of the LHC report amtommendations, to improve the ability of
applicants to gain necessary information aboutdsaequirements.

Former offenders are also impacted by what LHC rilesad as the “candor trap,” where an applicant’s
disclosures are matched with the applicant’s bamkau check. Licensing boards require applicants
to provide conviction information on an applicatiamnd then compare what the applicant stated with
the information received from DOJ during the backmrd check process. Where the disclosures do
not match the background check, it can potentladyised to disqualify the applicant. However, the
way DCA entities determine honesty and use itfast@r in approving applications is unclear. The
BPC authorizes all boards to deny applicants tkabWingly made a false statement of fact that is
required to be revealed in the application forlibense.” Witnesses at LHC hearings noted that the
amount of discretion to determine “knowingly” ca@ & good or bad thing depending on the individual
who happens to be processing the application dtrttee It would be helpful for the DCA to inform

the Committees of the process DCA entities underfakusing honesty in the application process as a
criterion for approving or denying a license, irdihg factors considered when determining whether an
applicant knowingly submit false information.

Staff Recommendation:DCA should advise the Committees of the steps talsng in response to
the LHC report. DCA should ensure DCA entities ®@khe following easy, administrative steps
outlined by LHC to assist applicants for licensuracluding:

e requiring entities to prominently post links on wsites and in outreach materials detailing
the criteria used to evaluate applicants with crimal convictions so that potential applicants
can be better informed about their possibilities gdining licensure before investing time and
resources into education, training and application;

 when background checks are necessary, requiring laggmts with convictions to provide
certified court documents instead of manually lisgj convictions on applications in an effort
to prevent license denials due to unintentional cgpng errors.

The DCA should also advise the Committee as to ltoean be assured that the “substantially
related” criteria as well as rehabilitation critea is applied consistently from one board to the hex

ISSUE #4: (MAXIMUS.) A number of DCA healing arts boards operate programs designed to
assist licensees with substance abuse issues. D@#intains a master contract with a single
vendor for administration of these programs on beht of boards. Are changes to the contract
necessary?

Background: The various practice acts governing certain healmg boards authorize the
establishment of programs to assist licenseesswuitistance abuse. These programs are called
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variously “diversion,” “substance abuse rehabilaf’ “recovery,” and “intervention,” but they all
share the general principle of monitoring and sujpg impaired licensees toward recovery.

SB 1441 (Ridley-Thomas, Chapter 548, Statutes 082€equired the DCA to develop uniform and
specific standards to be used by each healinda&as] in dealing with substance-abusing licensees i
16 areas, including requirements and standardsefsting and frequency of testing to detect drugs o
alcohol while participating in a diversion programon probation;

As part of the SB 1441 implementation, the DCA ared the Substance Abuse Coordination
Committee (SACC), which consisted of representativem all of the healing arts boards. A series of
meetings, subject to the Bagley-Keene Open Medtotgwere held from 2009 to 2011 to discuss and
develop the standards. The “Uniform Substance Al8tandards” (“Uniform Standards”) were
adopted in early 2010, with the exception of tlegérency of drug testing. The Department
reconvened the SACC in March 2011, where a fin& was taken on an amended schedule for drug
testing frequency.

The DCA currently manages a master contract withdMUS, Inc. (MAXIMUS), a publicly traded
corporation for the healing arts boards that hagt&version program. Under this model, the indiabu
boards oversee the programs, but services aredawwy MAXIMUS. Health practitioners with
substance abuse issues may be referred in liels@pline or self-refer into the programs to reeeiv
help with rehabilitation. After an initial evaluam, individuals accept a participation agreement a
are regularly monitored in various ways, includrmagdom drug testing, to ensure compliance.
MAXIMUS provides the following services: Medical\asors, compliance monitors, case managers,
urine testing system, reporting, and record maanea. The DCA’s master contract standardizes
certain tasks, such as designing and implementogga management system, maintaining a 24-hour
access line, and providing initial intake and imgo® assessments, but the planning and execution of
the programs are tailored to each board accordinigeir needs and mandates. Each board specifies
its own policies and procedures. MAXIMUS perforar®bserved, as well as observed, drug
screening.

The most recent audit of MAXIMUS conducted on béEb&ADCA by CPS Human Resources
Consulting (CPS Audit) found that overall MAXIMUS effectively and efficiently managing the
various diversion programs (the audit only focusedhe contractor and did not look into how boards
refer licensees or what boards do with informafrom MAXIMUS). The CPS audit recommended
that MAXIMUS be continued as the vendor. Howetee, auditor also made recommendations
outside the scope of the contract to improve progparformance; cost of participation remains an
issue for many participants and is often a batdesuccessful completion.

Participants’ costs vary by program due to boasd¥sidies, but an average cost for 5-year
participation runs from $19,000 to $61,000 for aNBparticipant to $30,000 to $104,000 for others.
These costs are borne by the licensee, and a stibsfortion of this is due to drug testing.

The SACC determined that random testing must doetween 52-104 times in the first year of
program participation, and 36-104 times in subsefjyears. At $100 per test, this costs participant
upwards of $10,000 per year. Although these aggresesting schedules were established with the
best of intentions, drug testing and addiction aed®e has since evolved to suggest that less fréguen
but more strategic testing may have the same dateand deterrence effects while being less
burdensome on participants. Reducing testing &eqy could protect consumers more effectively by
enabling impaired licensees to seek affordabldrtreat. According to diversion program managers
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(DPMs) within Maximus, the current testing scheduézluced the benefits and flexibility of random
testing and increased the cost. As a result, $oRMs claim self-referrals into the program have
almost stopped....”

The 2013 report, “Drug Testing: A White Paper af tkhmerican Society of Addiction Medicine
(ASAM),” states that drug testing frequency wilkryaccording to a person’s needs and stage of
recovery. At the beginning, as acknowledged bythd#orm Standards, frequency of random drug
testing should be high and diminish over time. Ideer, while ASAM’s report recommends testing
“commonly once a week, ... [and] after a few morghproducing negative drug and alcohol tests,
the frequency of random testing is gradually reduoéen to once a month,” the Uniform Standards
require testing upwards of twice per week for 5rged his frequency makes it difficult for the iesgt
to be particularly random and imposes substantied and monetary costs on participants.

The CPS audit recommended that DCA amend the MAX8Wdntract to require a program staff
member whose sole responsibility is to become kadgéable about health insurance coverage
benefits and referral sources, who would periotiiagbdate the clinical case managers and
compliance monitors in order to reduce the costi&ion participants. The auditor also
recommended that MAXIMUS identify an acceptabld,|bas frequent, random testing schedule that
would accomplish the goal of sobriety and reduagéigpant cost and loss.

Staff Recommendation:DCA should collaborate with healing arts programisat have substance
abuse programs to determine whether Uniform Standdr relating to the frequency of drug testing
should be revised. In response to the CPS Audidl &mimprove success rates, DCA may wish to
amend the master contract to require Maximus to aede an individual to assisting licensees with
financial resources.

ISSUE #5: (BOARD MEMBER TRAINING AND REVIEW OF HI GH LEVEL BOARD
STAFF) DCA provides training to board members so tley can be successful in their role
overseeing the licensing programs. One of thesesponsibilities is to evaluate the Executive
Officers who run the programs. Do board members hee sufficient information to perform their
duties, and should EO evaluation be performed diffently?

Background: The regulatory power granted by the professiorattce acts is vested in each DCA
board. Although given a modest per diem and remsdalifor necessary travel expenses, DCA board
members are volunteers, and the majority havetifuk-jobs in addition to their oversight
responsibilities. DCA boards are only requirednet two times in a given year, though most meet at
least quarterly. In order to effectively managdifGania’s substantial regulatory programs, boaads
provided the authority in statute to hire an eximeudfficer (EO), who then effectuates the board’s
requests or decisions through day-to-day management

The DCA is required to provide new board membeth an orientation and training within one year

of their appointment. Many board members who hageived DCA'’s orientation, report that the
information is somewhat overwhelming. The requigabfor training within one year of an
appointment can also result in some board memitkrsding a number of meetings prior to receiving
formal training from DCA. The Committees have bigtally reported that this orientation is very
focused on legal aspects of being a board memlolrasion ex-parte communications, open meetings
laws, rulemaking process and the administrativeiplise process. Understanding these laws is
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essential to performing the duties of a board menihe a need clearly remains to offer board
members, especially new board members, additiandhgce.

Following this global overview of board member msgibilities DCA provides, members may need
briefings on current policy matters, explanationhadir administrative duties and briefings on the
overall structure and function of the various pergs within the board — this information comes from
EOs.

As the senior staff, the EO is often the only cahttuboard members for information about a license
program’s management. The EO typically has fiagl@an what information is submitted to the board
for each meeting, controls staff access and mardagas The EO is the primary contact with
stakeholders, including the Legislature, interestigs, other boards, as well as DCA management.
This structure creates a dependency by board membdeOs.

This structure has resulted in board members sarmestbeing the last to know when their programs
are underperforming, particularly if the EO is trainsparent or plays a role in that underperforraanc
In the last decade, DCA board EOs have left or beplaced primarily due to external factors,
including unfavorable media reports, Legislativeusay or findings by the state auditor, even after
receiving glowing reviews and positive evaluatifnasn the boards they serve.

* In 2012, after conducting an evaluation of its B, California State Athletic Commission
(Commission) received an insolvency letter from D&ating that the Commission was
projected to overspend by $35,000. The EO hadqusly told members of the Commission
that revenue was higher than expected and they ga#ng to end the year with excess funds
and, in light of the letter from DCA, claimed tHa€CA had not provided assistance when
requested. The Commission appointed a new EOIghioetreafter.

* In 2012, the Medical Board of California (MBC) wide focus of a series bbs Angeles Times
articles and a scathing report from the Committegklighting a passive physician
enforcement system and the lack of effective legdprin ensuring MBC fulfilled its consumer
protection missions. The EO resigned in early 2013.

* In 2015, the California State Auditor issued reptighlighting deficiencies in the BRN’s
licensing processing and enforcement efforts. A6@port recommended that BRN was so
ineffectual in its enforcement responsibilitiestttieey should be removed to the DCA entirely
absent rapid reforms. The EO retired in 2016.

» Serious allegations of complaint mismanagementiigreement staff at the Board of
Vocational Nurses and Psychiatric Technicians’ (BN in 2015 and 2016 led the EO to
retire. A subsequent internal audit revealed BA&IPT had poorly-trained staff, staff
vacancies, was paying excessive overtime and camped privacy, in addition to findings of
significant staff management problems. A new EQ sglected in 2016. BVYNPT announced
at a meeting earlier this year the EO was on leave.

In the most recent BVNPT example, board memberg walpably surprised at public meetings when
the legislatively mandated enforcement monitor camicated to them the extent of program
mismanagement under their watch. In responsed®MNPT member’s question as to how BVNPT
could have known about these problems, the enfa@nemonitor urged board members to seek
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information outside of board meetings by engagiity wther board staff, DCA, interest groups and
the Legislature. Several BVNPT members appearedrafortable and communicated that they were
unaware that they were responsible for program gemant and were unprepared for the time
commitment this work required. To complicate ttarigrther, one BVNPT member stated that she
was told by DCA'’s legal department not to commutdaaith other BVNPT staff. This
misunderstanding represents an opportunity for R&€#nprove board performance by increasing the
information available to potential board members, amce selected, giving them the necessary
guidance to govern effectively.

DCA recommends at board member trainings that Iscamndually review and evaluate the
performance of EOs. DCA has a process for anperdbrmance evaluations, steered by a
performance appraisal form and best practicesd@abéishing EO supervision expectations. The
performance appraisal form requires the boardttotiee EO based on 6 criteria: 1) Relationshif wit
the Board; 2) Execution of Board Policy; 3) Boarddgtams; 4) Governmental Relations;

5) Administrative Functions; and 6) Public Liaisdme best practices document issues guidance on
“Administrative Oversight of EO Activities,” “Effdove Communication between the Chair and the
EO,” and “Ensuring Effective Management of Boarde@ions.” Unfortunately, the last topic
suggests merely reviewing staff leave requestdemce balance management. Nowhere is it
suggested that outside information be obtainedtdk-check information provided by the EO, or
how the EO relates to other stakeholders.

EOs work for boards yet some board members hav&iqned the opposite, assuming that they work
for the EO. It appears that a more substantiveeweof EOs can assist boards in ensuring they
continue to fulfill their missions and that a comipensive review will provide key information to
boards that allow them to validate information theye been provided with or find solutions for
operational improvements.

Staff Recommendation:DCA should supplement its EO evaluation processwitstructions on

how boards can conduct what is known as a “360 eswvi” This type of professional feedback is
premised on gathering information from inside anditside the organization — by peers, reporting
staff, and other interested parties — to get a glbperspective on the EO’s performance. This could
be done by a subcommittee of a board or by an exdeconsultant. DCA should advise the
Committees on its efforts to enhance new membeinirag and how training can be provided in a
timely, candid manner so board members understalnelit role, responsibilities and opportunities.

ISSUE #6: (REPORTS TO THE LEGISLATURE) DCA is required to prepare and transmit
certain reports to the Legislature, many of which povide vital information that assist
policymakers in effectively making necessary policgecisions. DCA entities are also required to
prepare and transmit reports to the Legislature. tis unclear what DCA'’s process is for
ensuring the appropriate legislative entities recee these reports in a timely manner. How does
DCA track its own reporting requirements, as well & the required reports of other DCA
entities? Is DCA provided a copy of statutorily reuired reports to the Legislature?

Background: Various BPC Sections require DCA to complete armhstiannual reports to the
Legislature to ensure compliance with statutoryinegments, enhance transparency and to help expose
potential deficiencies in existing law. A few exdeginclude: BPC Section 139(c)(d) which requires
the Director of the DCA to compile information prded by the boards and bureaus relative to the
methods for ensuring that every licensing examomais subject to periodic evaluation, along with a
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schedule specifying when examination validatiors @ccupational analyses must be performed, and
submit it to the appropriate fiscal, policy, anchset review committees of the Legislature by
September 30 of each year; BPC Section 201 whiphines the DCA to submit a report of the
accounting of the pro rata calculation of admimitse expenses to the appropriate policy committees
of the Legislature on or before July 1 of each ydalPC Section 312(a) which requires the Direcfor o
the DCA to submit to the Governor and the Legiskatn or before January 1 of each year, a report of
programmatic and statistical information regardimg activities of the department and its constituen
entities for the previous fiscal year; and BPCti®ac472.4(e) requires the Director of the DCA to
submit a biennial report to the Legislature evahgathe effectiveness of the program for certifying
third party dispute resolution processes usedratration of disputes and make available to the
public summaries of the statistics and other infatraon supplied by each qualified third-party disput
resolution process, and publish educational masemgarding the purposes of this program. Asdote
previously, DCA directly controls bureaus, thus atgtutorily required report for a bureau is in
essence prepared and transmitted by DCA.

Submission requirements and timeframes were enagtetlltiple statutes throughout different
legislative sessions which may make it difficuletasure compliance with the reporting deadlines and
can affect policy decisions if reports are not klde when the Legislature is considering pending
legislation.

It would be helpful for the Committees to bettedarstand how DCA tracks BPC reporting
requirements for DCA as well as entities within DCIwould be helpful for the Committees to know
what assistance DCA provides to boards in the pagipa and submission of reports, including
providing certain data, budget projections, worklestimates and other information boards may rely
on DCA for. It would be helpful for the Committesunderstand how DCA'’s Legislation and
Regulatory Review track reporting requirements whdn DCA recommends statutory updates to
remove obsolete references to reports.

Staff Recommendation:The DCA should inform the Committees on when andwi provides the
required reports to the Legislature or the approgte policy committees as specified in the BPC. In
addition, the DCA should advise the Committees cays/to streamline the reporting requirements
by date or other means as needed to guarantee camge.

ISSUE #7: (DEMOGRAPHIC DATA) Multiple entities at DCA collect demographic data,

either because they are required by statute to dmsr because they have implemented this effort
as a best practice. In most instances, certain degraphic data is voluntary and entities cannot
always compel licensees to disclose this informatio What is DCA'’s policy on the collection of
demographic data by DCA entities?

Background: Almost every entity within the DCA collects infoation from licensees on an ongoing
basis, beyond the name and contact informatiothfuse licensees. Some entities even collect
information on applications for licensure aimeghadviding these regulatory bodies current and
pertinent data about their licensing populatiorenidgraphic data in particular is a critical tool in
crafting policy, which is why so many entities @al, track, analyze and make public this important
information. The voluntary and secure transmissibimformation about licensees and, in the case of
members of the public served by DCA licenseespikeate postsecondary institutions, can greatly
assist in the creation of substantive policies.
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Staff Recommendation:DCA should advise the Committees of its policy redjag voluntary
demographic data collection by licensees. DCA sldoclarify whether entities are actually not
authorized to collect certain information and if sadvise the Committees what DCA plans to do to
address the fact that multiple boards collect demagghic data, multiple boards are required to
collect voluntarily provided demographic data fougposes of statewide health planning and
multiple boards use demographic data to better ured@and their licensing population and the
consumers they serve. The Committees may wisketpiire the Bureau for Private Postsecondary
Education within the DCA to collect data voluntayilprovided by licensees and students in order to
assist in crafting appropriate policies and may Wit ensure provisions are built into this
requirement to guarantee that information shall nbie disclosed to other state or federal agencies
and that information is not considered a public re@. The state’s public segments of
postsecondary education all collect demographicadtitrough the application process whereby
students self-identify; this information helps infm the Legislature and institutions about student
achievement and the performance of student grouge low-income students, veteran student and
first-generation postsecondary education students.
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